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Financial Institutions: Amend Part 12 of Article 2 of Chapter 1 of 
Title 7 and Article 8 of Chapter 2 of Title 14 of the Official Code of 
Georgia Annotated, Relating to Management of Bank and Trust 
Companies and Directors and Officers of Corporations, 
Respectively, so as to Change Provisions Relating to the 
Responsibilities and Standard of Care of Directors and Officers of 
Banks, Trust Companies, and Corporations; Clarify the Ability of 
Directors and Officers to Rely on other Individuals in the 
Performance of Their Duties; Provide for a Rebuttable 
Presumption when Directors and Officers are Acting in Good 
Faith; Provide for Related Matters; Provide for Applicability; 







WR WKH UHVSRQVLELOLWLHV DQG VWDQGDUG RI
FDUHIRUGLUHFWRUVDQGRIILFHUVRIEDQNV
WUXVWFRPSDQLHVDQGFRUSRUDWLRQV7KH
$FW FRGLILHV WKH EXVLQHVV MXGJPHQW
UXOH 7KH RSHUDWLYH OLDELOLW\ VWDQGDUG
IRU GLUHFWRUV DQG RIILFHUV LV JURVV
QHJOLJHQFH DV RSSRVHG WR VLPSOH
QHJOLJHQFH DQG GLUHFWRUV DQG RIILFHUV
PD\ UHO\ RQ RWKHU LQGLYLGXDOV LQ WKH
SHUIRUPDQFH RI WKHLU GXWLHV $
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History 
2Q -XO\   LQ WKH ZDNH RI WKH *UHDW 5HFHVVLRQ DQG D




WKH IROORZLQJ TXHVWLRQ WR WKH 6XSUHPH &RXUW RI *HRUJLD ZKHWKHU
*HRUJLD¶V EXVLQHVV MXGJPHQW UXOH ³SUHFOXGH>V@ DV DPDWWHU RI ODZ D
FODLPIRURUGLQDU\QHJOLJHQFHDJDLQVW WKHRIILFHUVDQGGLUHFWRUVRID
EDQNLQDODZVXLWEURXJKWE\WKH)',&DVUHFHLYHUIRUWKHEDQN´
,QERWKLoudermilk DQGFDIC v. SkowWKHIHGHUDOFRXUWVLGHQWLILHG
D WHQVLRQ EHWZHHQ WKH SODLQ ODQJXDJH RI IRUPHU &RGH VHFWLRQ
D DQG *HRUJLD¶V FRPPRQ ODZ EXVLQHVV MXGJPHQW UXOH
)RUPHU &RGH VHFWLRQ D EHIRUH WKH *HQHUDO $VVHPEO\¶V
FKDQJHV SURYLGHV WKDW EDQN RIILFHUV DQG GLUHFWRUV PXVW H[HUFLVH D
GXW\ RI FDUH WKDW ³RUGLQDULO\ SUXGHQW PHQ ZRXOG H[HUFLVH XQGHU
VLPLODU FLUFXPVWDQFHV LQ OLNH SRVLWLRQV´ +RZHYHU WKH *HRUJLD
&RXUW RI $SSHDOV KHOG LQ Brock Built, LLC v. Blake WKDW ³>L@Q
GHWHUPLQLQJ ZKHWKHU D FRUSRUDWH RIILFHU KDV IXOILOOHG KLV RU KHU
VWDWXWRU\ GXW\ *HRUJLD FRXUWV DSSO\ WKH EXVLQHVV MXGJPHQW UXOH´
7KHFRXUWIXUWKHUVWDWHGWKDW³>W@KHEXVLQHVVMXGJPHQWUXOHDIIRUGVDQ
RIILFHU WKH SUHVXPSWLRQ WKDW KH RU VKH DFWHG LQ JRRG IDLWK DQG
DEVROYHV WKHRIILFHURISHUVRQDO OLDELOLW\XQOHVV LW LVHVWDEOLVKHG WKDW
KH RU VKH HQJDJHG LQ IUDXG EDG IDLWK RU DQ DEXVH RI GLVFUHWLRQ´
)LQDOO\ LQ Flexible Products Co. v. Ervast WKH *HRUJLD &RXUW RI
$SSHDOV KDG FRQFOXGHG WKDW WKH EXVLQHVV MXGJPHQW UXOH ³IRUHFORVHV

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-7LPRWK\0DVW	0DU\
0:HHNVRule for Directors and Officers of Georgia Corporations and Banks752870$16$1'(56
-XO\   KWWSVZZZWURXWPDQVDQGHUVFRPJHRUJLDVXSUHPHFRXUWFODULILHVEXVLQHVVMXGJPHQW
UXOHIRUGLUHFWRUVDQGRIILFHUVRIJHRUJLDFRUSRUDWLRQVDQGEDQNV
  )',&Y/RXGHUPLON)6XSSG±1'*D
 . Loudermilk*DDW6(GDW5\DQ6FDUERURXJK	5LFKDUG2OGHUPDQWhy 
Does the FDIC Sue Bank Officers? Exploring the Boundaries of the Business Judgment Rule in the 
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OLDELOLW\ LQ RIILFHUV DQG GLUHFWRUV IRU RUGLQDU\ QHJOLJHQFH LQ
GLVFKDUJLQJWKHLUGXWLHV´7RFRQIXVHPDWWHUVHYHQIXUWKHUDOWKRXJK
³QR *HRUJLD VWDWH FRXUW >KDG@ H[SOLFLWO\ H[WHQGHG WKH EXVLQHVV
MXGJPHQWUXOHWRSURWHFW WKHRIILFHUVDQGGLUHFWRUVRIDEDQN´PDQ\
³>I@HGHUDO FRXUWV LQ >WKH@ GLVWULFW >KDG@ XQLIRUPO\ DSSOLHG WKH








MXGJPHQW UXOH LQWR WZR VWDQGDUGV WKH ILQDO GHFLVLRQ DQG WKH
GHFLVLRQPDNLQJSURFHVV7KH&RXUWKHOG
)URP RXU SUHFHGHQWV ZH FRQFOXGH WKDW WKH EXVLQHVV
MXGJPHQW UXOH LV D VHWWOHG SDUW RI RXU FRPPRQ ODZ LQ
*HRUJLDDQG LWJHQHUDOO\SUHFOXGHVFODLPVDJDLQVWRIILFHUV
DQG GLUHFWRUV IRU WKHLU EXVLQHVV GHFLVLRQV WKDW VRXQG LQ
RUGLQDU\ QHJOLJHQFH H[FHSW WR WKH H[WHQW WKDW WKRVH
GHFLVLRQV DUH VKRZQ WR KDYH EHHQ PDGH ZLWKRXW
GHOLEHUDWLRQZLWKRXWWKHUHTXLVLWHGLOLJHQFHWRDVFHUWDLQDQG
DVVHVV WKH IDFWV DQG FLUFXPVWDQFHV XSRQ ZKLFK WKH
GHFLVLRQV DUH EDVHG RU LQ EDG IDLWK 3XW DQRWKHUZD\ WKH
EXVLQHVV MXGJPHQW UXOH DW FRPPRQ ODZ IRUHFORVHV FODLPV
DJDLQVW RIILFHUV DQG GLUHFWRUV WKDW VRXQG LQ RUGLQDU\
QHJOLJHQFHZKHQ WKHDOOHJHGQHJOLJHQFHFRQFHUQVRQO\ WKH
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GLGQRWLQYROYH³MXGJHPHQW´EHFDXVHLWZDVPDGHLQDZD\
WKDW GLG QRW FRPSRUWZLWK WKH GXW\ WR H[HUFLVH JRRG IDLWK
DQG RUGLQDU\ FDUH :H QRWH DV ZHOO WKDW WKH EXVLQHVV
MXGJPHQWUXOHDSSOLHVHTXDOO\DWFRPPRQODZWRFRUSRUDWH
RIILFHUV DQG GLUHFWRUV JHQHUDOO\ DQG WR EDQN RIILFHUV DQG
GLUHFWRUV
7KH &RXUW FRQFOXGHG WKDW *HRUJLD¶V EXVLQHVV MXGJPHQW UXOH
SURWHFWV EDQN DQG FRUSRUDWH RIILFHUV DQG GLUHFWRUV IURP RUGLQDU\
QHJOLJHQFHFODLPV WKDWTXHVWLRQ WKHZLVGRPRI WKHLU ILQDOGHFLVLRQV
EXW GRHV QRW ³DEVROXWHO\ IRUHFORVH´ RUGLQDU\ QHJOLJHQFH FODLPV
FKDOOHQJLQJ WKH RIILFHUV¶ DQG GLUHFWRUV¶ GHFLVLRQPDNLQJ SURFHVV
7KH&RXUW REVHUYHG WKDW&RGH VHFWLRQ D ODUJHO\ DGGUHVVHG
³WKHSURFHVVE\ZKLFK DQRIILFHURUGLUHFWRU LV WREHFRPH LQIRUPHG
DERXW WKH PDWWHUV DV WR ZKLFK KH LV WR H[HUFLVH MXGJPHQW´ 7KH
&RXUWUHDVRQHGWKDWWKHKROGLQJVLQFlexible ProductsDQGBrock Built
ZHUH LQFRQVLVWHQW ZLWK WKH LPSOLFDWLRQ LQ &RGH VHFWLRQ D
³WKDW EDQN RIILFHUV DQG GLUHFWRUV PD\ EH OLDEOH IRU D IDLOXUH WR
H[HUFLVH RUGLQDU\ FDUH ZLWK UHVSHFW WR WKH ZD\ LQ ZKLFK EXVLQHVV
GHFLVLRQVDUHPDGH>@´7KHUHIRUHWKHFlexible Products DQGBrock 
BuiltVWDQGDUGKDGQRVWDWXWRU\VXSSRUW
$VDUHVXOWRILoudermilkERWKFlexible ProductsDQGBrock Built
ZHUH RYHUUXOHG DQG *HRUJLD¶V EXVLQHVV MXGJPHQW UXOH QR ORQJHU
SURYLGHG D FRPSOHWH VKLHOG WR OLDELOLW\ IRU FODLPV UHJDUGLQJ WKH
EXVLQHVV GHFLVLRQV RI GLUHFWRUV DQG RIILFHUV 7KH GHFLVLRQ LQVWHDG
SHUPLWWHG FODLPV RI RUGLQDU\ QHJOLJHQFH EDVHG XSRQ ³ZKHWKHU WKH
GLUHFWRUVDQGRIILFHUVKDGD UHDVRQDEOHSURFHVV WRHYDOXDWH WKH IDFWV
DQG FLUFXPVWDQFHV LQPDNLQJ EXVLQHVV GHFLVLRQV´ ,W SURWHFWHG WKH
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GLOLJHQFH WR DVFHUWDLQ DQG DVVHVV WKH IDFWV DQG FLUFXPVWDQFHV XSRQ
ZKLFKWKHGHFLVLRQVDUHEDVHGRULQEDGIDLWK´
7KH UXOLQJ FUHDWHG FRQIXVLRQ ZLWKLQ *HRUJLD¶V EXVLQHVV
FRPPXQLW\ E\ EOXUULQJ WKH OLQH EHWZHHQ ZKDW FRQVWLWXWHV D ILQDO
GHFLVLRQ DQG WKH GHFLVLRQPDNLQJ SURFHVV ,Q WKH VXEVHTXHQW WULDO
WKH MXU\ UHWXUQHGDYHUGLFWRIQHDUO\ ILYHPLOOLRQGROODUV DJDLQVW WKH
LQGLYLGXDO GHIHQGDQW EDQN GLUHFWRUV DQG RIILFHUV 6RPH OHJLVODWRUV
DQGEXVLQHVVOHDGHUVIHOWWKHMXU\¶VYHUGLFWZDVDGLUHFWSURGXFWRIWKH
&RXUW¶V LQWHUSUHWDWLRQ RI WKH EXVLQHVV MXGJPHQW UXOH DQG PDQ\
ZDQWHGDUHWXUQWRWKHFlexible Products DQGBrock Built VWDQGDUG
+RXVH%LOO +%ZDVGUDIWHG LQGLUHFW UHVSRQVH WR WKH6XSUHPH
&RXUW¶VGHFLVLRQLQLoudermilk
Bill Tracking of HB 192   
Consideration and Passage by the House 
5HSUHVHQWDWLYHV %HWK %HVNLQ 5WK %UXFH :LOOLDPVRQ
5WK0DWW +DWFKHWW 5WK:HQGHOO:LOODUG 5VW -D\
3RZHOO5VWDQG&KULVWLDQ&RRPHU5WKVSRQVRUHG+%
LQWKH+RXVH7KH+RXVHUHDGWKHELOOIRUWKHILUVWWLPHRQ)HEUXDU\
DQGFRPPLWWHG LW WR WKH+RXVH-XGLFLDU\&RPPLWWHH7KH
+RXVH UHDG WKH ELOO IRU WKH VHFRQG WLPH RQ )HEUXDU\  2Q




 . See %HVNLQ ,QWHUYLHZ supra QRWH  DW  PLQ  VHF 5HFRUGLQJ RI 6HQDWH %DQNLQJ DQG
)LQDQFLDO&RPPLWWHHDWPLQVHF0DUUHPDUNVE\5HS%HWK%HVNLQ5WKRQILOH
ZLWKWKH*HRUJLD6WDWH8QLYHUVLW\/DZ5HYLHZ>KHUHLQDIWHU6HQDWH5HFRUGLQJ@
  0LFKDHO 3 &DUH\  *(25*,$ &25325$7,21 	 %86,1(66 25*$1,=$7,21 &$6( /$:
'(9(/230(176±%U\DQ&DYH//3HG7KHMXU\DZDUGHGGDPDJHVRIPLOOLRQId.
  %HVNLQ,QWHUYLHZsupra QRWHDWPLQVHF
 . House Bill 192: Amending the Business Judgment Rule to a Gross Negligence 
 Standard -$0(6 %$7(6 KWWSZZZFEDRIJDFRPXSORDGVFEDBH
QHZVOHWWHUBEXVLQHVVBMXGJPHQWBUXOHBSGIODVWYLVLWHG6HSW 
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7KH &RPPLWWHH VXEVWLWXWH LQFOXGHGPRVW RI WKH LQWURGXFHG ELOO¶V
WH[W EXW WKH &RPPLWWHH UHPRYHG RU FKDQJHG WKH WH[W RI D IHZ
VXEVHFWLRQV 7KH &RPPLWWHH UHPRYHG WKH OHJLVODWLYH ILQGLQJV LQ
6HFWLRQ  7KH RULJLQDO ODQJXDJH H[SUHVVHG WKH LQWHQW RI WKH
OHJLVODWXUH WR RYHUUXOH WKH *HRUJLD 6XSUHPH &RXUW¶V KROGLQJ LQ
LoudermilkZKLFKDOORZHGSHUVRQDOOLDELOLW\WRDWWDFKWRFRUSRUDWH
RIILFHUV DQG GLUHFWRUV IRU RUGLQDU\ QHJOLJHQFH LQ WKH FRXUVH RI
FDUU\LQJRXWWKHLUGXWLHV7KH&RPPLWWHHWKHQUHIRUPDWWHGVHFWLRQV
DFFRUGLQJO\
7KH&RPPLWWHHPRGLILHG WKH ODQJXDJH LQ6HFWLRQRI WKHELOOE\
UHPRYLQJ WKH VXEMHFWLYH JRRGIDLWK VWDQGDUG DQG UHVWRULQJ LW WR WKH
REMHFWLYH VWDQGDUG WKDW ZDV DOUHDG\ LQ WKH FRGH 7KH &RPPLWWHH
FKRVHWRUHIRUPDWWKHVXEVHFWLRQVWRDOORZDGLUHFWRURURIILFHUWRUHO\
RQ YDULRXV VRXUFHV RI LQIRUPDWLRQ ³UHDVRQDEO\ EHOLHYHG WR EH
UHOLDEOH´7KHQHZODQJXDJHDOVRDOORZVGLUHFWRUVDQGRIILFHUV
WR UHO\ XSRQ ³>R@WKHU RIILFHUV HPSOR\HHV RU
DJHQWV´DQG³>L@QIRUPDWLRQ GDWD RSLQLRQV UHSRUWV RU VWDWHPHQWV
SURYLGHG E\ RWKHU RIILFHUV HPSOR\HHV´ RQ PDWWHUV ³LQYROYLQJ WKH
VNLOOVH[SHUWLVHRUNQRZOHGJHUHDVRQDEO\EHOLHYHGWREHUHOLDEOH´
7KH &RPPLWWHH DOVR DGGHG VXEVHFWLRQV FUHDWLQJ D UHEXWWDEOH
SUHVXPSWLRQ RI JRRG IDLWK UHJDUGLQJ GLUHFWRUV¶ DQG RIILFHUV¶
GHFLVLRQPDNLQJSURFHVVHV7KHSUHVXPSWLRQPD\EH ³UHEXWWHGE\
HYLGHQFH WKDW VXFK SURFHVV FRQVWLWXWHV JURVV QHJOLJHQFH E\ EHLQJ D

 . Compare +%DVLQWURGXFHG*D*HQ$VVHPEwith+%+&6*D*HQ
$VVHPE
 . Compare +%DV LQWURGXFHG*D*HQ$VVHPEwith+%+&6
*D*HQ$VVHPE
 . Compare +%DV LQWURGXFHG*D*HQ$VVHPEwith+%+&6
*D*HQ$VVHPE
  +%DVLQWURGXFHGSOO±*D*HQ$VVHPE
7KH*HQHUDO $VVHPEO\ ILQGV WKDW VWDWH ODZ VKRXOG RYHUUXOH WKH 6XSUHPH
&RXUW¶V KROGLQJ LQ WKH FDVH RIFederal Deposit Insurance Corporation v.
LoudermilkWRWKHH[WHQWWKDWLWDOORZVDQDFWLRQIRUSHUVRQDOOLDELOLW\WR
EH EURXJKW DJDLQVW GLUHFWRUV DQG RIILFHUV IRU RUGLQDU\ QHJOLJHQFH LQ
FDUU\LQJRXWWKHLUGXWLHVDVGLUHFWRUVDQGRIILFHUV
Id.
 . Compare +%DV LQWURGXFHG*D*HQ$VVHPEwith+%+&6
*D*HQ$VVHPE
 . Compare+%DVLQWURGXFHGSS±OO±with +%+&6SOO±











7KH &RPPLWWHH VLPLODUO\ PRGLILHG 6HFWLRQ  ZKLFK GHDOV ZLWK
FRUSRUDWH GLUHFWRUV $Q ³RUGLQDULO\ SUXGHQW SHUVRQ´ VWDQGDUG
UHSODFHG ODQJXDJH ZKLFK UHTXLUHG FRUSRUDWH GLUHFWRUV WR DFW LQ
VXEMHFWLYHJRRGIDLWK6HFWLRQZDVDOVRUHYLVHGWRDOORZFRUSRUDWH
GLUHFWRUV WR UHO\ RQ LQIRUPDWLRQ ³UHDVRQDEO\ EHOLHYHG WR EH
UHOLDEOH´)LQDOO\WKH&RPPLWWHHDGGHGWKDWDOWKRXJKWKHUHLVD
SUHVXPSWLRQ WKDW RIILFHUV DQG GLUHFWRUV DFW LQ JRRG IDLWK ZKHQ
IROORZLQJ GHFLVLRQPDNLQJ SURFHVVHV WKDW SUHVXPSWLRQ FDQ EH
UHEXWWHGE\HYLGHQFHRIJURVVQHJOLJHQFH
7KH&RPPLWWHHDPHQGHG6HFWLRQLQWKHVDPHPDQQHUDV6HFWLRQV
 DQG  7KLV VHFWLRQ DSSOLHV WR FRUSRUDWH RIILFHUV $JDLQ WKH
&RPPLWWHH UHSODFHG WKH VXEMHFWLYH JRRG IDLWK ODQJXDJH ZLWK DQ
³RUGLQDULO\SUXGHQWSHUVRQ´VWDQGDUGDQGH[WHQGHGFRUSRUDWHRIILFHUV
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SOO±*D*HQ$VVHPEcompare +%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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Consideration and Passage by the Senate 
6HQDWRU -RKQ ) .HQQHG\ 5WK VSRQVRUHG +%  LQ WKH
6HQDWH7KH6HQDWHILUVWUHDG+%RQ0DUFK+%
ZDV DVVLJQHG WR WKH 6HQDWH &RPPLWWHH RQ %DQNLQJ DQG )LQDQFLDO
,QVWLWXWLRQV DQG WKH 6HQDWHPDGH QR DPHQGPHQWV WR WKH ELOO 7KH
6HQDWH &RPPLWWHH RQ %DQNLQJ DQG )LQDQFLDO ,QVWLWXWLRQV IDYRUDEO\
UHSRUWHGWKHELOORQ0DUFK7KH6HQDWHUHDGWKHELOOIRUWKH





7KH*RYHUQRUVLJQHG WKHELOO LQWR ODZRQ0D\DQG
WKHELOOEHFDPHHIIHFWLYH-XO\
The Act 
7KH $FW DPHQGV WKH IROORZLQJ SRUWLRQV RI WKH 2IILFLDO &RGH RI
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UHODWLQJ WRPDQDJHPHQW RI EDQN DQG WUXVW FRPSDQLHV DQG GLUHFWRUV




*HRUJLD¶V EXVLQHVV MXGJPHQW UXOH WR WKH VWDQGDUG WKDW ³DOO *HRUJLD
SUDFWLWLRQHUVWKRXJKWLWZDV´DQGWRSURYLGHGLUHFWRUVDQGRIILFHUVRI
EDQNVDQGFRUSRUDWLRQVDUHDVRQDEOHOHYHORISURWHFWLRQIURPSHUVRQDO
OLDELOLW\ GXULQJ WKHLU VHUYLFH 7KH $FW FODULILHV DQG FRGLILHV
*HRUJLD¶VEXVLQHVVMXGJPHQWUXOHE\GHILQLQJWKHDELOLW\RIGLUHFWRUV
DQGRIILFHUVRIEDQNVDQGFRUSRUDWLRQVWRUHO\RQRWKHULQGLYLGXDOVLQ
WKH SHUIRUPDQFH RI WKHLU GXWLHV DQG WR SURYLGH IRU D UHEXWWDEOH
SUHVXPSWLRQLQIDYRURIWKRVHGLUHFWRUVDQGRIILFHUV7KHOHJLVODWLRQ




UHVSRQVLELOLWLHV RI GLUHFWRUV DQG RIILFHUV RI EDQN DQG WUXVW
FRPSDQLHV6HFWLRQRIWKH$FWPDNHVWKUHHVXEVWDQWLYHFKDQJHVWR
WKH &RGH VHFWLRQ )LUVW WKH $FW ELIXUFDWHV VXEVHFWLRQ E LQWR
VXEVHFWLRQV  DQG  6HFRQG WKH $FW UHGHILQHV ZKLFK
LQGLYLGXDOV DQG ZKDW LQIRUPDWLRQ GLUHFWRUV DQG RIILFHUV PD\ UHO\





  %HVNLQ,QWHUYLHZsupra QRWHDWPLQVHF
 . GBAN Legislative Update – February 24, 2017 *$ &+$0%(5 )HE  
KWWSVZZZJDFKDPEHUFRPJEDQOHJLVODWLYHXSGDWHIHEUXDU\
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7KH $FW FODULILHV WKDW GLUHFWRUV DQG RIILFHUV RI D EDQN RU WUXVW
FRPSDQ\KDYHDGXW\RIRUGLQDU\FDUH7KH$FWDPHQGVVRPHRIWKH
ODQJXDJH LQ VXEVHFWLRQ D EXW PDNHV QR VXEVWDQWLYH FKDQJHV
/DQJXDJHLVRPLWWHGIURP&RGHVHFWLRQDDQGUHORFDWHGWR
VXEVHFWLRQ E 7KH VHFWLRQ DOVR PDNHV PLQRU FKDQJHV WR WKH
ODQJXDJH GHOLQHDWLQJ ZKHQ D GLUHFWRU RU RIILFHU PD\ EH HQWLWOHG WR
UHO\ XSRQ WKH GHFLVLRQV RU DFWLRQV RI RWKHU RIILFHUV HPSOR\HHV RU




GXWLHV 6XEVHFWLRQ E HQXPHUDWHV ZKR GLUHFWRUV DQG RIILFHUV
PD\ UHO\ RQZKHQ GLVFKDUJLQJ WKHLU GXWLHV'LUHFWRUV DQG RIILFHUV
PD\UHO\RQRWKHURIILFHUVHPSOR\HHVRUDJHQWVDVORQJDVWKHRIILFHU
³UHDVRQDEO\EHOLHYHG´ VXFKSHUVRQ WREH³UHOLDEOHDQGFRPSHWHQW LQ
WKHIXQFWLRQVSHUIRUPHG´6XEVHFWLRQESURYLGHVZKDWFRQWHQW








  2&*$D 6XSS ³'LUHFWRUVDQGRIILFHUVRIDEDQNRU WUXVW FRPSDQ\ VKDOO
GLVFKDUJHWKHGXWLHVRIWKHLUUHVSHFWLYHSRVLWLRQVLQJRRGIDLWKDQGZLWKWKHGHJUHHRIGLOLJHQFHFDUHDQG
VNLOOZKLFK DQ RUGLQDULO\ SUXGHQW SHUVRQZRXOG H[HUFLVH XQGHU VLPLODU FLUFXPVWDQFHV´ 7KH FKDQJHV
PHUHO\DGGHGWKHSKUDVHV³WKHGHJUHHRI´EHIRUH³GLOLJHQFH´VWUXFN³LQOLNHSRVLWLRQV´IURPWKHHQGRI
WKH VHQWHQFH DQG FKDQJHG ³RUGLQDULO\ SUXGHQW PHQ´ WR ³DQ RUGLQDULO\ SUXGHQW SHUVRQ´ Compare
2&*$D6XSSwith2&*$D
   *D /DZV   DW  7KH UHYLVLRQ RPLWV LQ SDUW ³>L@Q GLVFKDUJLQJ KLV GXWLHV D
GLUHFWRU RU RIILFHU ZKHQ DFWLQJ LQ JRRG IDLWK VKDOO EH HQWLWOHG WR UHO\ XSRQ LQIRUPDWLRQ RSLQLRQV
UHSRUWVRUVWDWHPHQWVLQFOXGLQJILQDQFLDOVWDWHPHQWVDQGRWKHUILQDQFLDOGDWD´Id.















D FRPPLWWHH RI ERDUG PHPEHUV ZKHQ WKH RIILFHU RU GLUHFWRU
UHDVRQDEO\EHOLHYHGWKHFRPPLWWHH¶VGHFLVLRQPHULWHGFRQILGHQFH
7KH QHZ ODQJXDJH LQ VXEVHFWLRQ F FUHDWHV D UHEXWWDEOH
SUHVXPSWLRQ LQ IDYRU RI GLUHFWRUV DQG RIILFHUV +RZHYHU WKLV
SUHVXPSWLRQFDQEHRYHUFRPHE\HYLGHQFHGHPRQVWUDWLQJDGLUHFWRU








IDVKLRQ E\ ZKLFK 6HFWLRQ  DPHQGHG &RGH VHFWLRQ  7KH
QHZODQJXDJHUHJXODWLQJWKHFRQGXFWRIGLUHFWRUVDQGFRUSRUDWLRQVLV
LGHQWLFDOWRWKHQHZODQJXDJHDSSOLFDEOHWRWKHGLUHFWRUVDQGRIILFHUV
RI EDQNV DQG WUXVW FRPSDQLHV 7KXV GLUHFWRUV RI FRUSRUDWLRQV DUH
KHOG WR WKH VDPH GXW\ RI RUGLQDU\ FDUH DV EDQN DQG WUXVW FRPSDQ\
GLUHFWRUV DQG RIILFHUV $GGLWLRQDOO\ FRUSRUDWH GLUHFWRUV SRVVHVV WKH
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FRUSRUDWLRQV 6HFWLRQ  H[WHQGV WKH GXW\ RI RUGLQDU\ FDUH
HVWDEOLVKHGLQ6HFWLRQDQG6HFWLRQRI WKH$FW7KXVFRUSRUDWH
RIILFHUVDUHVXEMHFWWRWKHVDPHVWDQGDUGVDQGUHJXODWLRQVDVFRUSRUDWH
GLUHFWRUV DQG RIILFHUV DQG GLUHFWRUV RI EDQNV DQG WUXVW FRPSDQLHV
7KH$FWVLPLODUO\H[WHQGVWKHSUHVXPSWLRQRIJRRGIDLWKDQGRUGLQDU\
FDUH UHEXWWDEOH E\ HYLGHQFH RI JURVV QHJOLJHQFH WR FRUSRUDWH
RIILFHUV
Analysis 
,Q Loudermilk WKH &RXUW QRWHG ³>W@R WKH H[WHQW WKDW PRUH
SURWHFWLRQ IRU RIILFHUV DQG GLUHFWRUV LV GHVLUDEOH WKH SROLWLFDO
EUDQFKHV PD\ SURYLGH LW´ $QG SURYLGH LW WKH\ GLG 7KH $FW
SXUSRUWHGO\UHLQVWDWHV*HRUJLD¶VEXVLQHVVMXGJPHQWUXOHDVSUHYLRXVO\
DSSOLHGE\WKH*HRUJLD&RXUWRI$SSHDOVLQBrock BuiltDQGFlexible 
ProductV +RZHYHU WKH $FW PD\ LQ IDFW JR D VWHS IXUWKHU E\
H[SDQGLQJ WKH VFRSH RI PDWHULDO DQG UHVRXUFHV WKDW D GLUHFWRU RU





FRXQWHUHG WKDW +%  OLPLWV WKH XQIDLUQHVV RU ³0RQGD\PRUQLQJ
TXDUWHUEDFNLQJ´ LQKHUHQW LQDOORZLQJWKLUGSDUWLHV WR MXGJHRIILFHUV¶




 . Compare 2&*$ D with 2&*$ D compare 2&*$
Dwith 2&*$D 
 . Compare 2&*$ D with 2&*$ D compare 2&*$
Dwith 2&*$D 
 . Compare 2&*$ F with 2&*$ F compare 2&*$
Fwith 2&*$F
  )',&Y/RXGHUPLON*D6(G
 . See 2&*$2&*$2&*$
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LV HYLGHQW 7KH $FW¶V SURSRQHQWV ZDQWHG EDQNV DQG FRUSRUDWH
RIILFHUVDQGGLUHFWRUVWRKDYHWKHVDPHSURWHFWLRQVWKH\EHOLHYHGWKH\
KDG SULRU WR Loudermilk DQG ZDQWHG WR JLYH WKH *HRUJLD EXVLQHVV
FRPPXQLW\ UHDVVXUDQFH DQG FODULW\ LQ WKH ZDNH RI WKH Loudermilk 
GHFLVLRQ
7KH $FW DOVR DPHQGV ERWK WKH &RUSRUDWH DQG %DQNLQJ &RGHV WR
HQVXUHWKDWGLUHFWRUVDQGRIILFHUVZLOOEHKHOGWRWKHVDPHVWDQGDUGRI
FDUH UHJDUGOHVVRI LQGXVWU\DQG WRSURPRWHDXQLIRUPDSSOLFDWLRQRI




*RLQJ IRUZDUG *HRUJLD FRXUWV ZLOO QRW KDYH WR DWWHPSW WKH
LoudermilkELIXUFDWLRQDQDO\VLV LQRUGHU WRGLVWLQJXLVK WKHGHFLVLRQ
PDNLQJ SURFHVV RI D GLUHFWRU RU RIILFHU IURP WKH ZLVGRP RI WKH
GLUHFWRURURIILFHU¶VILQDOGHFLVLRQ
Alleviating the Tension between the Common Law and the Code 




ZLWK GXH FDUH 7KH SUHVXPSWLRQ PD\ RQO\ EH RYHUFRPH E\
VKRZLQJ ³HYLGHQFH WKDW VXFK SURFHVV FRQVWLWXWH>G@ JURVV
QHJOLJHQFH´*URVVQHJOLJHQFHLV³DJURVVGHYLDWLRQRIWKHVWDQGDUG
RI FDUH RI D GLUHFWRU RU RIILFHU LQ D OLNH SRVLWLRQ XQGHU VLPLODU
FLUFXPVWDQFHV´ 7KLV UHEXWWDEOH SUHVXPSWLRQ IRUHFORVHV FODLPV RI
RUGLQDU\QHJOLJHQFHDQGXQHTXLYRFDOO\UDLVHVWKHVWDQGDUGWRWKHOHYHO





 . See, e.g. 2&*$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F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UHXQLWHV WKH GHFLVLRQPDNLQJ SURFHVV ZLWK WKH ILQDO GHFLVLRQ E\
GLUHFWO\ DGGUHVVLQJ WKH VWDQGDUG RI FDUH QHFHVVDU\ WR FKDOOHQJH WKH
³SURFHVVGLUHFWRUVDQGRIILFHUVIROORZHG´7KXVWKH$FWVHHPLQJO\
UHLQVWDWHV WKH EXVLQHVV MXGJPHQW UXOH DV XQGHUVWRRG DQG DSSOLHG E\
WKH*HRUJLD&RXUWRI$SSHDOV LQBrock BuiltDQGFlexible Products
DQG*HRUJLD FRXUWVZLOO DSSO\ D VWDQGDUGRIJURVVQHJOLJHQFHJRLQJ
IRUZDUG
Expanding the Scope of Protection for Directors and Officers 
,Q DGGLWLRQ WR UHLQVWDWLQJ WKH IRUPHU XQGHUVWDQGLQJ RI *HRUJLD¶V
EXVLQHVVMXGJPHQWUXOHWKH$FWJRHVDVWHSIXUWKHULQEURDGHQLQJWKH
LQIRUPDWLRQ DQG UHVRXUFHV RQ ZKLFK D GLUHFWRU RU RIILFHU PD\
UHO\$VDPHQGHGWKHVWDWXWHVDOORZDGLUHFWRURURIILFHUWRUHO\RQ
WKH SHUIRUPDQFH RI RWKHU RIILFHUV HPSOR\HHV RU DJHQWV UHDVRQDEO\
EHOLHYHGWREHUHOLDEOHDQGFRPSHWHQW7KHDPHQGPHQWVFODULI\WKH
LQIRUPDWLRQDGLUHFWRURURIILFHULVSHUPLWWHGWRUHO\XSRQDQGLQFOXGH
LQIRUPDWLRQ SURYLGHG E\ EDQN RIILFHUV HPSOR\HHV DJHQWV OHJDO
FRXQVHOSXEOLFDFFRXQWDQWVLQYHVWPHQWEDQNHUVRUDQ\RWKHUSHUVRQ
UHDVRQDEO\ EHOLHYHG WR KDYH WKH QHFHVVDU\ VNLOOV H[SHUWLVH DQG
NQRZOHGJH3URSRQHQWVRI WKHELOODVVHUW WKDWFODULI\LQJ*HRUJLD¶V
EXVLQHVV MXGJPHQW UXOH LQ WKLVZD\ GLUHFWO\ UHODWHV WR WKH DWWUDFWLRQ
DQGUHWHQWLRQRIEXVLQHVVHVLQ*HRUJLD
3ULRU WR WKH $FW WKH VWDWXWHV H[SUHVVO\ GLVDOORZHG GLUHFWRUV DQG
RIILFHUV WR UHO\ RQ WKH DGYLFH RI SHUVRQQHO RU RXWVLGH FRQVXOWDQWV LI





 . See )OH[LEOH 3URGXFWV &R Y (UYDVW  *D $SS    6(G   
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IDLWK 5HSUHVHQWDWLYH %HWK %HVNLQ 5WK WKH ELOO¶V VSRQVRU
IHDUHG WKDW ZLWKRXW WKHVH DPHQGPHQWV WR WKH &RGH *HRUJLD ZRXOG
ODFN WKH QHFHVVDU\ FRPSHWLWLYH HGJH LQ DWWUDFWLQJ EXVLQHVVHV
,QGLYLGXDOVZLOO EHPRUH OLNHO\ WR VHUYH DVGLUHFWRUV DQGRIILFHUVRI
EDQNV DQG FRUSRUDWLRQVZKHUH WKHLU SHUVRQDO OLDELOLW\ LV FOHDUO\ DQG
VWDWXWRULO\GHILQHG
Conclusion   
7KRXJK*HRUJLDFRXUWVPXVWQRZIROORZDVHHPLQJO\QHZVWDQGDUG
RI UHYLHZZKHQ HYDOXDWLQJ SURFHVVUHODWHG GXW\ RI FDUH FODLPV WKH
DQDO\VLVZLOOPRUHFORVHO\ UHVHPEOH WKDWXQGHUWDNHQE\ WKH*HRUJLD
&RXUW RI $SSHDOV LQ WKH Brock Built DQG Flexible Products FDVHV
3URSRQHQWVRIWKHELOODOVRDUJXHWKDWWKHELOOUHPRYHVWKHXQIDLUQHVV
RI WKLUG SDUWLHV MXGJLQJ GLUHFWRUV DQG RIILFHUV ZLWK WKH ³EHQHILW RI
SHUIHFW KLQGVLJKW´ +%  XQGRXEWHGO\ SURYLGHV PXFK QHHGHG
FODULW\ DQG UHDVVXUDQFH IRU WKH *HRUJLD EXVLQHVV DQG EDQNLQJ
FRPPXQLWLHVLQWKHZDNHRIWKHLoudermilkGHFLVLRQ
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